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STATEMENT OF THE ISSUES
PRESENTED FOR REVIEW

WAS THE SEARCH OF DEFENDANT’S HOME
JUSTIFIED UNDER THE FOURTH AMENDMENT
AND ARTICLE I, SECTION 8 OF THE IOWA
CONSTITUTION?
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II.

DID THE DISTRICT COURT CORRECTLY FIND THE
DEFENDANT GUILTY OF THE FOUR CHARGES-
VIOLATIONS INVOLVING CONTROLLED
SUBSTANCES- BASED ON THE SUBSTANTIAL
EVIDENCE FOUND IN THE MINUTES OF
TESTIMONY? :
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ROUTING,STATEMENT
Because a parolee’s Fourth Amendment right 'protecting
against un unwarranted uearch and seizure as anaiyzed presents
substantial_’ constitutional questions and questions of enunciating
or changing légal pri-n‘ci_ples transfer_to the Court of Appeals would

not be appropriate'in this case. Iowa R. App P. 6.1101(2)(a), (f).



STATEMENT OF THE CASE'

Nature of the Case: The Defendant-Appellant, Christine
Ann Kern, appeéls from the judgment and sentence entered upon
her conviction of Count I, Conspiracy to Manufacture a Controlled
Substance - marijuana, in violation of Iowa Code section
124.401(1)(d)(2011); Count II, Manufacturing a Controlled
Substance -marijuana, in violation of Iowa Code section 124.401
(1)(d)(2011); Count III, Possession of a Controlled Substance -
marijuana- with Intent to Deliver, iﬁ violation of Iowa Code section
124.401(1)(d)(2011); and Count IV, Drug Tax Stamp Violation, in
violation of Iowa Code section 453B.12 (2011). She challenges the
- suppression ruling filed on April 13, 2011, in the District Court of
Polk County, Iowa.

Course of Proceedings: The State filed the Trial
Infofmation, charging Defendant-Appellant, Christine Ann Kern,
with the follbwing four Counts: Count I, Conspiracy to Manufacture

a Controlled Substance - marijuana, in violation of Iowa Code

' The undersigned gratefully acknowledges the assistance of
legal intern, Calynn Walters, on the research and composition of
this brief.
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éection 124.401(1)(d)(2011); Count II, Manufacf_uring a Controlled
' Substancé -marijuana, in violation of Iowa- Code _section 124.401
. (1)(d)(2011); Coﬁnt IIi; Possession of a Controlled Substance - .
marijuana- with Intent to Deliver, in violatio_n of Iowa Code sectioﬂ ‘
124.401(1)(_&)(2011) ; and Count IV, Drug Tax Stamp Violation, in |
'. violation of Iowa Code ééction 453B.12 (2011). (Trial |
Information)(App.obl). | |

On Marth 1, 2011, Kern filed aﬁ Appli(_:'atioﬁ to Join Co- 7
Defendant’s motion to .supprésé. (Application to J oin)(App.o17);
| Thé Honorable J udge Artis Reis heard the Motion té Supﬁres’s filed
by Co-Defendant Grant and joined by Defendént-Appellant Kerﬁ.

“(Supp. Tf; p. 3, In. 3-5)(App.018). J udge_ Artis Reis ovefmled the

- motion to suppress at the close of the héaring fof both defendants
on April 12, 2011, (4/12/ 1 Order)(App.058). |

Kefn waived her right to'a jufy triai, consented'to a trial to |
the coﬁrt, and stipulated to the facts on the record. (Order: ré: )
Finding)(App.0595. The. Honorable J udge Douglas ‘F. Staskal found
Kern guilty beyond a regsonable doubt on June '-6, 2611, of

conspiracy to manufacture a controlled substance, manufacturing a -

_6_ '



controlled substance, posséssion ofé controlled substance with
intent to deliver, and failure to possess a tax stamp. (Order: re:
Finding of Guilt)(App.059). Defendant Kern filed a timely notice of
appeal within 30 days after final judgment. (Notice of
Appeal)(App.078).

Statement of Facts: On_November 5, 2010, Detectives
Jenkins and Chance accompanied Ms. Staci Huisman, an Iowa
Department of Human Services child protective assessment worker,
on a “home visit.” (Min. of Testimony)(App.004). Ms. Huisman had
received a child abuse report about a “marijuana grow” existing in
the basement of the residence - 518 East 28" Street in Des Moines,
Polk County, vIowa - where two minors, 16-year-old Ashlie Kern and
her two-month-old son, lived with her mother, Defendant Christine -
Ann Kern, and Kern’s long-term boyfriend, Sean L. Grant. (Min. of
Testimony)(App.004). Grant is a union carpenter, and has been in
a relationship with Defendant Kern, an employee at Big Lots, since
1986, and they have owned the house since 2005. (Min. of

Testimony)(App.004-005).



U pon arrival at the residence of Grant and Kern, Kern met
aiid invited the detectives end. Ms. Huisman into the _frorlt room,
where Grant and Ashlie Kern were pr'esent. (Min. of
Teetimony)(App.oo4).' Ms Huisma.n explained the sitliation end
the.re.a_son for their presence. (Min. of Testimo_ny)(App.Oo4). .

'During the detectives’ in‘troiductionl and explanation of the
situation, the detectives noticed both Kern and Gran_t become very
defensive. .(Supp.'Tr. p. 67 In. 11-15) (App.047). Detective J e-hkins
'asked Gra~ntrte eonsent to a search. (Min. of Testimony)(App.004);
Grant quickly denied a consent search, and when asked by
Detective J enkins i/vhether a “mérijilana grow” existed in the
baseme_nt, ’»Grant responded “no”. (Min. of Testimeriy, Supp. Tr p.
| 69 Ln. 11)(App.oo4;b49). Because 'Grant aind Kern denied a consent
search, Ms. Huisman explained she coiild not confirm the safety of
the reside_ncei _(Min. of ‘Testimony)(ApII)r.Oo4). Without a search, | .~
~ Ashlie Kern and her th-merith-old son would be removed from the
| ‘resi-dence and v_voultl stayufith Ashlie’s fatlier in Pleasant Hill, Iowa.

(Min. of Testimoriy)(App.oo4). Defendant Kern and Grant still did

-8-



not allow the consent search, so Ashlie packed her and her son’s
things, and they were removed from the residence. (Min. of
Testimony)(App.004).

Detectives Jenkins and Chance and Ms. Huisman also left the
residence and reconvened about two blocks south of the house,
where Ms. Huisman informed Detective Jenkins that Kerh was on
parole. (Min. of Testimony)(App.004). Detective Jenkins called the
Parole and Probation office and spoke with Sergeant Garvey. (Min.
of Testimony)(App.004). Detective Jenkins confirmed Kern was on
parole and informed Sergeant Garvey of the situation involving the
report of a “marijuana grow” in the bésement of the defendant’s -
residence. (Min. of Testimony)(App.004).

Sergeant Garvey asked the detectives to search the residence
at 518 East 28" Street, Des Moines, Polk County, Iowa, based on
the defendant’s parole agreement and.exigent circumstances. (Min.
of Testimony)(App.005). Sergeant Garvey also stated that he would
not be available right away and would arrive at the residence once

he was free. (Min. of Testimony)(App.005). After talking with
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Sergeant Garvey, Detective Jenkins observed Defendant Kern leave
the house, walk to her car, and return to the residence. (Supp. Tr.
p.49 Ln. 11—15)(App.041). Based on Kern’s actions, Detective
Jenkins was worried Kern would leave or remove evidence from the
house. (Supp. Tr. p.49 Ln. 11-15)(App.041).

Detectives Jenkins and Chance therefore returned to the
residence. (Min. of Testimony)(App.005). Once there, thé
detectives explained to Grant and Kern that based on the
conditions of Kern’s parole agreement, Sergeant Garvey had asked
the detectives to search the house. (Min. of Testimony)(App.005).
Grant stated he wanted to call his attorney and the detectives
advised him he could call. (Min. of Testimony)(App.005).
Defendants Kern and Grant stayed in the front room with Detective
J énkins, while Detective Chance walked downstairs. (Min. of
Testimony)(App.005). In the basement, Detective Chance found
three separate “marijuana grow” operations; (Min. of
Testimony)(App.oo_5). Detective Chance returned upstairs and
relayed his observations to Detective Jenkins. (Min. of

Testimony)(App.005).
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At that time, Grant was advised of his constitutional rights.
(Min. of Testimony)(App.005). Grant acknowledged he understood
his rights and agreed to talk with law enforcement. (Min. of
Testimony)(App.005). Grant told the Detecﬁves that the “grow”
operation was his and Defendant Kern had no part in the operation
that he ran for the past 5 months. (Min. of Testimony)(App.006).
He also stated the “grow” was for personal use only and not for sale.
(Min. of Testimony)(App.006). Grant mentioned later that
Defendant Kern had no knowledge of the operation and was never
allowed in the basement or the drying room. (Min. of
Testimony)(App.006).

After speaking with the detectives, Grant asked to get
dressed. Detective Chance asked Grant if any weapons existed
upstairs and Grant replied “yes.” (Min. of Testimony)(App.005).
Detective Chance escorted Grant upstairs to change, and in the
bedroom Detective Chance observed a large bowl of marijuana and
a mason jar containing marijuana on the end table. (Min. of
Testimony)(App.005). Grant told Detective Chance that Defendant

Kern shared the bedroom. (Min. of Testimony)(App.005). Once
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. Grant was dressed, they proceeded downstairs. (Mln of Testimony)
(App. 005) |
Whlle Detectlve Chance was talklng wnh Grant in the front
room, Detectlve Colby found a spare bedroom that was converted
into a drying room. The drying room contained large amounts of
marijnana in Various stages of drying. (Min. of |
TeStimony)(App.oos). Also, located on the" room’s floor, there were ’
several mason jars full of marijuana and a large 'glass jar with 18
) indiv'iduallplastic baggies full of marijuana. (Min. of
Testimony)tApp.oO5).~ | |
| On November 8, 2010, Detective Chance processed the
ev1dence (M1n of Testimony)(App. 006) In all, 18,602.50 grams of
_. marljuana were found in _mul-tlple areas of the house, 1nc1ud1ng in |
the dresser of the front room' on the end table, in and on the |
dresser in the bedroom the spare bedroom/ driflng room, and in |
the basement (Mm of Testlmony)(App 005 -007). Also a 9- mm
handgun and a sawed-off shotgun, considered an offensive weapon,

were found in the residence. (Min. of Testimony)(App.006).
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ARGUMENT
I. THE SEARCH OF DEFENDANT’S HOME WAS
JUSTIFIED UNDER THE FOURTH AMENDMENT

AND ARTICLE I, SECTION 8 OF THE IOWA
CONSTITUTION.

Preservation of Error: The Defendant’s Applicafion to
‘Join Co-Defendant Grant’s Motion to Suppress and the District
Court’s ruling thereon preserved this claim for review. State v. Vest,
225 N.W.2d 151, 152 (Iowa 1975).

Standard of Review: The motion to suppress involved
issues of a defendant’s constitutional rights under the Fourth
Amendment of the United States Constitution, and Article 1 section

. 8 of the Iowa Constitution during a search and seizure of a parolee’s
residence. Therefore, the court’s review is de novo. State v. Ochoaq,
792 N.W.2d 260, 264 (Iowa 2010)(citing State v. Kreps, 650
N.W.2d 636, 640 (Iowa 2002)) . In conducting the de novo review,
the court “makes an independent evaluation based on the totality of
the circumstances as shown by the entire record.” Id. (citing State
v. Breuer, 577 N.W.2d 41, 44 (Iowa 1998)). The Court should give |

“deference to the district court's fact findings due to its opportunity

_13_



to assess the credibility of witnesses, but is not bound by those
findings.” State v. Turner, 630VN.W.2d 6oi, 606 (Iowa 20__01).
‘Discussion:

!
'

A. Defendailt Kern Gave Consent fi)f the Searchof
’ Her Residence through Her Parole Agreement,
by Signing and Submitting to the Conditions .
After the Agreemeént was Cl_¢arly. Explained.
In qurissey; the Court reiterated the déﬁnitio_n and purpose
of parole: “[p.]ar.ole is re]__éase from prisoii, before the coinpletion of
' ai sentence, Qn the condition that .th'e prisoner_eibide by certain rules
during the bglance of the sentence [to help- promote the -
reintegration and positive citizenship of parolééé].” Samsoﬁ .
California, 5.47 U_.S. 843, 863,’ 126 S.Ct. 2193, 2194 (2006) (citing |
Mbrn’ssey’ v. Brewer, 408 U.S. 471, 47'}, 92 S.Ct. 2593-2598
(2006))(Steven$% J., Souterl,. J., Breyer, J., dissenting). 'Iristitutions .
| with eligible inmates serving a'deterininaitia sentence may elect to-
allow those inmates to finish their sentence réléased from piison
following certaiin ruigs. Id; 'i‘he need to (supérVise -pafoleéé thrbugh

these _conditions and rules is due to the high probability of parolees’
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committing or hiding future criminal activity. Id. at 2193 (citing
Pennsylvania Bd. Of Probation and Parole v. Scott, 524 U.S. 357,
365, 118 S.Ct. 2014, 2020(1998) (internal quotations omitted)).

The State’s need for effective supervision “warrant[s] privacy
invasions that would not otherwise be tolerated under the Fourth
Amendment,” as long as the searches are not “arbitrary, capricious,
or harassing.” Id. at 2195. An eligible inmate should not expect “the
absolute . . . [privacy] to which every citizen is entitled, because the
State requires these conditions of parole as a substitute for fulfilling
the entirety of the inmate’s sentence in prison.” Samson, 547 U.S.
at 863, 126 S.Ct. at 2197 (citing U.S. v. Knights, 534 U.S. 112, 118,
122 S.Ct. 587, 591 (2001)(Souter, J., concurring). In each case, the
inrhate, who is granted the opportunity to receive parole,
voluntarily decides if he or she wants to remain in prison or follow
the rules and conditions of parole. Id. If electing parole, the inmate
consents to the conditions - one of which is submitting to

warrantless searches. Id.
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In this case, Defendant Kern was sentenced to imprisonment
for five years on October 13, 2008, for operati.ng while intoxicated '
| .thi.rd offense.'(S_tate’sj E-xhibit 1, p- 3)(App. X). Defendant Kern waé

granted parol_e on February 17, 2010, for the balance of her
senteri’ée-. _(Staté’s Exhibit 2')(App..'655). |

Additionally, as in Samson, Defendant K_ern' had each -
conditior and rule- including the search provision— clearly
| explainéd to her, and she chose to sigﬁ the order voluntaril_y |
subjecting herself to'»‘rhe conditions. Id ( Supp. Tr. p. 25, In. i4-
 25)(App.029). By indicating she understodd and sigrring the parole
agreement, Deféndant Kern consented to arll ’rhe conditions in the
parole agreérrien_t - inciuding subrrlitting her pérson, property,
r'esidence, vehicle, and personal effects to a search _art arny tirrle with
or without a search vrarrant, warrant of arresr or reasonable causé-
by any parole officer or law enforCement officer. (State’s Exhibit 2,
' Condiﬁon .P)(App'.056).f | .
Acrording to Kern’s parole agreemeﬁr, her placé of residence

at the time of the search was 518 East 28 -:Streef, Des Moines, Polk
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County, Iowa. (Min. of Testimony, State’s Exhibit 1)(App.004). She
had given that address as her place of residence and contact
information for her parole officer and her Law Enforcement Report
confirmed the information. (Min. of Testimony, State’s Exhibit 1, p.
1)(App.005).

Therefore, Defendant Kern consented, through her parole
agreement, to submit her place of residence to unwarranted
searches as long as the search is not “arbitrary, capricious, or
harassing.” Samson, 126 S.Ct. at 2194. The search cond_ucted at
Defendant Kern’s place of residence by Detective Jenkins and
Detective Chance did not violate Defendant Kern’s Fourth
Amendment rights.

In Ochoa, the Iowa Supreme Court rejected the concept set
forth in Samson that a general law enforcement officer can
conduct a broad, warrantless, suspicionless search of a parolee’s
person and residence. State v. Ochoa, 792 N.W.2d 260, 264 (2006)
(éiting Samson, 547 U.S. at 863, 126 S.Ct. at 2197). However, in

this case, the detectives did not conduct a broad, suspicionless
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search of the defenrdant’s rgsidéhce. The defectives had observed
'thé defendant’s actions _and »fo‘rmed suspi'cic')ns, which gave reason
 for the search of Kern’s resideﬁc‘e,,énd thus the see.l\rch- differs from
that ih Ochoa\. (Min. of Testimqny)(App.004-006). |
B. The District Court .Corre(‘:tly Found that
Detective Jenkins and Detective Chance had
Reasonable Suspicion to Conduct a Warrantless
Entry into Defendant Kern’s _'Residence ' |
“A parolee Ihay b'é su‘r;jeﬁcted‘ to ... warrantless search by a
general law erl‘ft\ﬁrcemé_rlt ofﬁcér WIth ]_)\artiqularized'susp-icion or
1imi_tations to the scope of t_hé éearch,-beéause t‘he_ parole con'd_ition
signiﬁcaﬁtly ciimiriiéhes [anyj reaSOnable e‘xpectationﬂ(')f priVa(':y;”
State v Ochoa, 792 N.W.2d 260:, 291 (citi_n‘g Knights, 534 US at
119-120, 122 S.Ct. at 592). The Ochéa Court expresély stétéd it did '
not decide the level of éuspicion needed to 's'atisfy the “reééonabie
suspicion” standard. Id. at 292.:Given the Ifeduced expec;cafion of
' -» privacy held by a parolee, a search based qﬁ reasonable'suspicion

for probationary or investigatory purposes: is perfnissible, even by
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general law enforcement officers. Knights, 534 U.S. at 121, 122 S.Ct.
at 592.

The touchstone of the Fourth Amendment is reasonableness.
Id. Reasonableness is determined by analyzing the totality of the
circumstances, which involves balancing the degree to which the
search intrudes on the parolee’s privacy with the need of the
intrusion to promote legitimate government interests. Wyoming v.
Houghton, 526 U.S. 295, 300, 119 S.Ct. 1297 (1999).

For a search to be réasonable the degree of individualized
suspicion required is “ a determination that a sufficiently high
probability [usually probable cause] of criminal conduct makes the
intrusion on the individual’s privacy interest reasonable.” Knights,
534 U.S. at 113, 122 S.Ct. at 589 (2001).

However, even though the Fourth Amendment usually
requires probable cause, in a case involving a parolee or
probationer a “lesser degree satisfies the . . . [Fourth Amendment]
when the balance of the governmental and private interests makes

such a standard reasonable.” Id. (citing Terry v. Ohio, 392 U.S. 1,



88 Sl.Ct. 1868 (1968). The Uriited States Suprem‘e Court held in -

" Ilinois v. McArthur that the same circumstances that le;éd us to
infer reasonable suspicion is “constimtionélly sufficient” also
renders warrants unnecessary. 531 U.S. 326, 330, 121 S;Ct. 946
:(2)001). | |

»‘ Thus, “when an officer has reasonable suspibion'in a case that
a pérolee; vsubjevct. to a search agreement ihvthe pafole agreérhe.nt,
engagéd in.Criminal activity;' and thére 1s ehough likeli'hoo,d-
criminal éonduct ‘is' occurring theh an intrision” on- the paroleé is
reasonable. Knights, 534 U.S. at 113, 1_22'SL_Ct. at592. |

State v. Ochod stat_es that a parole agréemer_it does not give'
law enforéemen‘t officers the “blanket éuthority” tb conduct
searches without reason. 792 N.W.2d at 264. How’ever,'the Court
also recognizes as a rhatter of federal éonst;itlitional pr'e(_:edent that
aé lbng és the lawenforcer_.ne‘nt. officer has reaso_ﬁablé suspicion in a
case with a parole agreerrient,lwarfantless :sear‘ches'ére justified. Id.
| Because pafolees aré_. finishing fheir incarceration sentence.outside

the prison setting, there is a greater risk that parolees are
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conducting or hiding criminal activities that would result in harm
to themselves and law-abiding members of society. This Court
should find reasonable suspicion to be an adequate standard,
similar to Knights. 534 U.S. at 113, 122 S.Ct. at 589.

Such a standard strikes an appropriate balance between
privacy interests of the parolee and the government’s interest in
effective law enforcement. In fact, a majority of States have chosen
this standard as appropriate. State v. Turner, 297 S.W.3d 155, 174
(Tenn. 2009)(collecting cases).

In this case, reasonable suspicion did exiét. (Supp. Tr. p 91
Ln. 1)(App.054). Detective Jenkins and Detective Chance were
calléd to accompany Ms. Huisman, who is responsible for child
protection, on a home visit that was based on a child abuse report.
The report stated two minors were living in a residence where a
marijuana manufacturing activity existed in the basement and
marijuana was smoked on a regular basis. (Supp. Tr. p. 8 Ln. 9-

13)(App.021). The report also included information that the
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rriothef/.grandmother of the two rhinors lived there and was on
. parole. (Supp. Tr. p. 17 Ln. 3-‘6)(App.(‘)26).' | |

At the home visit, after Ms. Huisman .jexplaifned the situation |
to Déféhdant Kern, Kern became very defehsiv'el and quickly denied
consent to search deépitg the i)arole agreement providing for a
séaréh’. (Supp. Tr. p.67 Ln. 11_-15)(App.047). Detective J enkins
stated his observations at the suppressio.nv hearing: “they appeared
to mé based upoﬁ my training and experience they didn’t Waﬁt me
in the residence across a certain point, because Grant placed __

. himsglf befweenme ahd the remainder of the house, even though
the fro-n‘.[__' rodm_ Was a tiny area.” (Supp. Tr. p. 68 Ln. 4—7)(App.048).»
| After the defendant refused to consent to a search, Ms. .
Huisman explained the minors would be remox‘red, and Defendant
Kern still denied a search. (Min. of TeStjmony)'(App.004). Again the
Détéctives found this odd, “because if it had been an unfoundéd -
allegation they probably would ha§e let us come in, search, and
conﬁrm»nothin'g wés vvrong; 50 their children could s’té\y in the

. residence.” (Supp. Tr. p.76 Ln. 19-25)(App.052). Defendant Kern
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was granted parole; as a condition of that parole she willingly
subjected herself to searches without a warrant or reasonable
cause. (Supp. Tr. p 90 Ln. 4-7)(App.053).

These circumstances gave the parole officer, Sergeant Garvey,
the authority to search the premises. (Supp. Tr. p. 90 Ln. 19-
24)(App. 053). Sergeant Garvey asked Detectives Jenkins and
Chance to perform the search. (Supp. Tr. p. 90 Ln. 19-
24)(App.053). Detectives Jenkins and Chance therefore had the
authority to search Defendant Kern’s residence without a warrant
based on reasdnable suspicion and the search condition in Kern’s
parole agreement.

Therefore, the District Court correctly found there was
reasonable suspicion to conduct a warrantless search of Defeﬁdant
Kern’s residence within the “confines of [the] call for protection of
- the community through DHS activities in investigat[ing] a child
abuse reports[,] and given the direction and consent of the parole
officer to complete the search” by Detective Jenkins and Detective

Chance. (Supp. Tr. p. 91 Ln. 2-5)(App.054).
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C. Supervision of a Parolee isa “Special Need”
Justifying the Search of Defendant Kern’s
Residence. |

| ._I;l State v. Carlson, this Court held évidence obtained in-
violationof the Fourth Arﬁendmeht is inadmissible unless the State
| prox.lres by a preponderance of the evidence fhat a fecognized
exception to the wérrant requirement applies. 548 N.W.2d 138, 146
_ (Idwé 1996). “ In “exceptional circumstance,” beyond the normal
need for law en’forcerhent, may make thé warrant and prébable—
causé réquiremeni impracticable.” New Jefsey v T.L;O., 469 U.S. :
325, 351, ;05 S.Ct. 733,748 (1985)(Blackmun, J., concurring). :

- Not Surprisingly the federal courts have uniformly followed
Griffin when dealiﬂg with ‘exceptional circumStaﬁces’. Some'. |
criticism from commentators hélS been critié‘al of | Griﬂiﬁ, but the.
courts have not. and followed it consiétently. Slee Lafare, Search ari_d
Seizﬁ're: A Treatise on the Foufth Amehdr’hent, § 10.10 (4th Ed.:
_-201115 | | -

AS with fhe educational Syétem, government office or prison,

or regulated industry, a State’s operation of the probation and
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parole system “presents ‘special needs’ beyond normal law
enforcement activities that may justify departures from the usual
warrant and probable-cause requirements.” Griffin v. Wisconsin,
483 U.S. 868, 107 S. Ct. 3164, 3166 (1987) (citing New Jersey v.
T.L.O., 469 U.S. at 351, 105 S.Ct. at 748 (1985)).

Additionally, the Court in Griffin held the probation and
parole system is a special need, because“[s]upervision is necessary
to ensure that probation restrictions are in fact observed, that the
probation serves as a genuine rehabilitation period, and that the
community is not harmed by the probationer's being at large.” Id.
at 3166. The Court also noted a probation officer charged with.
protecting the public interest is also supposed to have in mind the
welfare of the probationer. Id at 3169.

A probation agency thus is able to act on a lesser degree of
certainty in order to intervene before the probationer or parolee
“damages himself or society.” Id. It is also reasonable “[for]
information provided by a police officer, whether or not on the

basis of firsthand knowledge, to support a probationary search. All
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_ thét is reqﬁired is that the infdrmation provided indicates . . . the |
| likelihood of facts juétifying the search.” Id. ét 3166. Thﬁs in
Griffin, a detect’ive's tip 'clonstitutédl sﬁfﬁcient gfounds, sinceit
éame ffom someone wh.o; had no reason to supply iﬁaccurate
information, and “ si)éciﬁcally identified Grifﬁﬁ [(the Defendant)], .
and ’sugge_sted a n.eed to Verify Griffin's compliance with state law.”.
Id.at3168. 
In G;ﬁﬂin,a detective told the. parole agehcy that Griffin “had
or may have had” an illegal wéépon at his home. fd. at 3169. The )
_Court held this info_rmationl provided reasohable grounds to jﬁstify.
thé search, because the Detective spéciﬁcally identified Griffin and
| his need to comply with probation. Id.v‘ In the 'curre.n"t case,» the same
'situatioh ogcurred. |
Iﬁ the p'fesént cése, the Department of Health and Social
- Services had a child ébuse report about two minors 1iving iﬁ a
home with drug actiﬁty and a parolee. (Min. of. N
TeStimony)(App.004)..Afte-r the Det'ectives' from the Mid-Iowa

Narcotics Enforcement Task Force accompanied Ms. Huisman - a
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DHS worker - to the house, they reporfed the information from the
child abuse report and their observations while in Defendant Kern’s
residence to the parole agency. (Min. of Testimony)(App.004-005).
As in Griffin, the Probation and Parole agency had a right to
actvupo»n this tip without obtaining a warrant. Id. The information
specified the location of the “marijuana grow” and that Kern was
on parole, and the detectives had no reason to supply inaccurate
information. Id. The information therefore constituted reasonable
grounds under a “special need” exception. Id. |
After Sergeant Garvey, on behalf of the probation and parole
agency, decided to investigate the tip, he had another matter to
attend to. (Min. of Testimony)(App.005). He therefore asked
Detectives Jenkins and Chance to start the search and said he
would arrive at the residence later. (Min. of Testimony)(App.005).
According to Defectives and Sergeant Garvey, this is normal
practice when the Probation and Parole office is busy. Therefore,
the Probation and Parole agency had reasonable grounds to execute

a warrantless search of Defendant Kern’s residence, based on the
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“special needs” exemption to the Fourth Amendment, and-was able -
to delegate the authorify to Detective Jenkins arid betecti{re |

| Chance. Uni;‘éd States v. Carolina, 903 F.2d 60, 64 - 69 (1st Cir.

: 1990); see ’élso United Statés v. Polito, 583 F.2d 48, 56 (2nd» Cif. |
» 1978_)(police may assist pardle ofﬁcers); | |

| D. ‘Dete&ive Jenkins and Detéctivé Chance were

Acting Under the Community Caretaker
Exception to the Fourth Amendment.

Anothef exception to the Fourth Amendment Warfgnt
reciuirement ié_the Community Caretaker exception, which
‘ encompasses three 'docfriries: 1) the emergéncy aid doct-rine, 2) 't_he
' automobiie impoundment/inventory doctrine, and 3) the public |
| servant éxéeption. Mary Elisabeth Naumann, The Communigj
Caretaker Ddctﬁne: Yet Afl‘pthei' 'Fo‘urt-h Amendrhenf Exception, 26
Am. J. Crim. L. 325, 331 (1999). The public servant doctrine,
applicable in this caéé, is used in situations Where. the public
:;‘,ervant may . ,. . believe that there is a difficulty requiring his |
genefal éséistarice. Sta-te v. Crawford, '659 N.W.2d 537, 543 (I'owa
. 2003). | | |

g



“A community caretaking case requires a three-step analysis:
(1) was there a seizure within the meaning of the Fourth
Amendnient? ; (2) if so, was the p(_)lice conduct bona fide
community caretaker activity?; and (3) if so, did the public need |
and interest outweigh the intrusion upon the privacy of the citizen?
Id. (citing State v. Anderson, 142 Wis.2d 162, 417 N.W.2d 411, 414
. (Wis. Ct. App. 1987). If the circumstances satisfy all three parts of
the test, then the use of the community caretaker exception is valid
for the situation. State v. Crawford, 659 N.-W.2d 537, 543 (Iowa
2003).

Thé first step is to assess whether a seizure occurred. Stat¢ v.
Crawford, 659 N.W.2d 537,543 (citing Anderson, 417 N.W.2d at
414. “When the police . . . temporarily detain a citizen, that
detention is a “seizure”within the meaning of the Fourth
Amendment. This is true even though the detention is only for a
brief period of time and for a limited purpose. Whren v. United
States, 517 U.S. 806, 809-10, 116 S.Ct. 1769, 1772 (1996). Detective

- Jenkins ‘seized’ Defendant Kern by temporarily detaining her in the
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front room, while Detective‘Chance went into the basement to
‘determine if the child abuse.report was accurate. (Min. of |
Testimony)(App.004).

The second step is determining if law enforcement officers |
conducted a “bona fide caretaker activity.” Crawford, 659 NW2d
537,543 (citing Anderson, 417 N.W.2d at 414. “Police ofﬁcere_,

- unlike other pnblrc employeesr, tend to be fjacks of all trades,’ who
often act in ways totally divorced from the detection, inveStigation,
or acquisition of evidence relating to the violation of criminal law.” -
Cady v. Dombrowski, 413 U.S. 433, 441, 93 S.Ct. 2523 (1973).
| “These activities, which are nndertnken to help tnose in danger and
to nrotect property, are part of the rofﬁCer's ‘community caretaking
- functions.’ They are unretated to the officer's duty to investigéte |
and uncover criminal ectivity.” Unite'd States v. Quezada, _448 F.3_d
1005, 1007 (8th Cir. 2006). | o

: Detective J enkins and Detective Chance entered Defendant
| Kern’s place of reeidence the first tirne to perform a caret’ak'er _

activity - the protection of Ms. Huisman, the child protective
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assessment worker, and the two minors. (Supp. Tr. p. 10 In. 3-4, p.
14 In. 13—15)(App.022;o24).

The second time Detective Jenkins and Detective Chance
‘entered Defendant Kern’s place of residence they were carrying out
- the duties of a parole officer, also a caretaker activity. “He [parole
officer] is an employee of . . . [Department of Corrections] who,
while assuredly charged with protecting the public interest, is also
supposed to‘have in mind the welfare of the probationer.” Griffin,
483 U.S. at 876, 107 S. Ct. at 3170, 97 (1987).

In Polk County, it is normal practice for general law
" enforcement officers to step in and help the Probation and Parole
agency with “heme visits.” (Supp. Tr. p. 21 In. 24-25) (App.027).
Home visits occur when parole officers go to the parolees’ homes
and make sure everything is going well, either randomly or after a
complaint. (Supp. Tr. p. 22 In. 1-3)(App.028).

Sergeant Garvey had another matter to attend to and
delegated his authority as a parole officer to Detectives Jenkins and

Chance to start the search of Kern’s residence, until he -Sergeant
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Garvey- arrived at the residencé. (Supp. Tr'. 'p. 27 In. 12-20)
(App.030). Thus, Detectives Jenkins and Chance Were acting as
caretakers in this situation. B
‘The last part of the analysis is determihing' whether the public

need outweighs the .priy'ate intrusion. Crawford, 659 N.W.2d at
| 543 (citing Anderson, 417 N.W.'2d at 414). Itis sétisﬁed Whén “a
reasonable vpers.on would conclude the action e taken in the
intefest of pubiic safety .. . was justified.” Crawford, 659 N.W.2d |
at543. |

- In this case, there were two minors -2 16 year old and a two-
month-oid.child- and a parolee who lived in a house where
marijuana was smoked oh a regular-basis and possibly sold. There
were two concerns at stake: hélping the persons involved to become
law-abiding 'citizéns of society, and insuring the safety of the
minors.' (Min. of. Testimony)(App.bo4). Detective Jenkins .and |
Detective Chance did what reasonable law enforcement officers
would do to se;:ure the safety and futures of the persons involved.

In State v. Kersh, the Iowa Supreme Court determined that
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the totality of the circumstances can also justify the community
caretaker exception. 313 N.W. 2d 566, 568-569 (Iowa 1981), |
abrogated on other grounds by State v. Lake, 476 N.-W.2d 55, 56
(Iowa 1991). The detective in that case received an anonymous
report ébout the defendanf’s condition. After locating the
defendant, the detective knocked on the window of defendant’s
vehicle. When there was no response, the detective opened the car
door to check the defendant’s condition and found a concealed
weapon. Id. The court held that although the [anonymous] report
was not enough, wheln combined with the officer’s observations,
these circumstances made the officer’s actions reasonable under
the community caretaker exception. Id.

Similarly in this case, when looking at the totality of the
circumstances - the child abuse report, Detectives Jenkins and
Chance’s observations of Defendant Kern, the concern about
ensuring public safety, and assuring the future safety of the minors
- a reasonable person would conclude the officers’ actions were

reasonable. Furthermore, the Detectives did a valid search under
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" the comniunity caretaker exception of Defendant Kern’s residence.

Both approaches to the community caretaker exception show
Detective Jenkins and Detective Chance acted in the public’s
interest and cor'rectly did a warrantless seérch of Defe_ndanf Kern’s
residence on behalf of Sergeant Garvey, the parole and probation
officer.

II. THE DISTRICT COURT CORRECTLY FOUND THE
- DEFENDANT GUILTY OF THE FOUR CHARGES-

VIOLATIONS INVOLVING CONTROLLED

SUBSTANCES- BASED ON THE SUBSTANTIAL

EVIDENCE FOUND IN THE MINUTES OF

TESTIMONY.

Preservation of Error: Kern waived her rights to a jury
and consented to a bench trial in front of the Couft. “In a bench
trial, the court is the fact finder and its finding of guil’t necessarily
“includes a finding that the evidence was sufficient to sustaina -
con\_'icti—on. No valid purpose would be served by requiring a

defendant to make a motion for judgment of acquittal in the

context of a criminal bench trial.” State v. Abbas, 561 N.W.2d 72,

74 (Iowa 1993).
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Standard of Review: The Court reviews sufficiency of

- evidence challenges for correction of errors of law. State v. Thomas,

561' N.W.2d 37, 39 (Iowa 1997). When determining the sufficiency

of evidence,
a district court’s finding of guilt is binding upon us [the
reviewing court] unless we find there was not
substantial evidence in the record to support such a
finding. In determining whether there was substantial
evidence, [the court] view[s] the evidence in the light
most favorable to the State. Id. Substantial evidence
means such evidence as could convince a rational trier
of fact the defendant is guilty beyond a reasonable
doubt. In determining if there was substantial evidence,
[the reviewing court] considers all of the evidence in the
record, not just the evidence supporting a finding of
guilt.

State v. Abbas, 561 N.W. 2d at 72 (citing State v. Torres, 495

N.W.2d 678, 682 (Iowa 1993)). The evidence can be direct or

circumstantial, as long as [it] “raise[s] a fair inference of guilt as to

each essential element of the crime [ not just suspicion,

speculation, or conjecture].” State v. Casady, 491 N.W.2d 782, 787

(Iowa 1992).
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A.

Discussion:

There was Substantial Evidence Showing
Defendant Kern Comitted the Offenses of
Conspiracy to Manufacture a Controlled
Substance and Manufacturing a Controlled
Substance, in Violation of Iowa Code Section
124.401(1)(d)(2011).

Under the Iowa Code, “It is unla&yf‘ul for any person. .. to

manufacture . . . or éonspirewith one or more other persons to
manufacture . . . a controlled substance.” § 124.401 (2011). The
‘element of “conspire” is defined in Iowa Code Chapter 706, in

relevant part, as

Agrees with another that they or one or more of them
will engage in conduct constituting the crime or an
attempt or solicitation to commit the crime.. . . It is not
necessary for the conspirator to know the identity of

each and every conspirator.:

Towa Code 8 706.;1 (2611).

Thus, to show sufficient evidence of this crime, the récord
‘must shbw:' (1) Ke_rn‘agree-d with Grant that one or both of thém
would manufacture or attempt to man_ufacture a controlle-d

substance, in this case marijuana; (2) Kern entered into that
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agreement with intent to promote or facilitate the manufacturing;
(3) Kern or Grant committed an overt act to accomplish the
-manufacturing‘of marijuana; and (4) Grant was not a law
enforcement officer or assisting law enforcement when the
agreement was entered. State v. Speicher, 625'N.W.2d 738,741
(Iowa 2001).

In Speicher, the Court held that to show one person agreed
with another and that the other would manufacture marijuana, “a
tacit understanding - one ‘inherent in and infe_rred from the |
circumstances’ - lis sufficient to sustain a conspiracy conviction.” Id.
(citing Staté v. Mapp, 585 N.W.2d 746, 748 (Iowa 1998) (quoting
16 Am.Jur.2d Conspiracy § 10, at 204-05 (1998)). The court
further held that the agreement can be implied or inferred by
acceptance. Id.

The Casady Court found sufficient evidence to support
Casady’s agreement to conspire in the manufacturing activity,

where he had watched a co-conspirator prepare drugs for cooking
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methamphetamine, helped gather suppliés, and return back to the
| home where the cook lab existed. Casady, 597 N.W.2d at 805.
Similarly, in this case, Kern Was in a relationship with Grant

| since 1986, and they lived in this particular house since 2005.
(Min; of Testimony)(App.005). The “marijuana grow” was locatgd :
in the basement and the drying room was- located in the spare
bédrobm of the Home that Kern livéd- in fdr 4 years. (Min. of
Testimony)(AI;p.'005). Kern’s daughter - Ashlie- knew that Gfant :
was smoking and selling “weed”. (Supp. Tr..p.11. In. 16-25)
(Ap'p.023).l Lastly thérelwere offensive Weapons -agmm hand gun,
and a saWed off shotgun - located in the open around the house.
(Min. of Te's'timony) (App.006). Thés¢ circumstances would allow a
reasonable jury to infér that; as in Casady, Kern did have an
implied agreement with Grant to manufacture marijuana in théir‘ ‘
reéidgncé.

| - Second, Kern entered into that agreement Wlth the intent to
promote or facilitate the manufacturing. In Fintel, the Towa

Supreme Court held that circumstantial evidence canbe used to
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show intent to promote or facilitate the manufacturing of
marijuana. State v. Fintel, 689 N.W.2d 95, 102 (Iowa 2004). In
Fintel, the Court held there was sufficient evidence to show intent,
where the defendant knew methamphetamine was manufactured in
the apartment, he was present during the manufacturing process,
manufactufing was done with the intention of getting “high”, and
the apartment was littered with the necessary supplies for
manufacturing. Id.

Similarly, Kern lived in the home with her boyfriend for foﬁr
years, which would allow a fact finder to infer she knew that
marijuana was manufactured in the home and was present during
the process of growing, drying, and preparing the marijﬁana for
sale.(Min. Of Testimony)(App.005). Defendant Kern’é daughterr
knew that Grant smoked and sold marijuana regularly, so it can be
inferred that Defendant Kern also knew thét the manufacturing
was done with the intent of getting “high” and selling the product.
(Supp. Tr. p. 11 In. 16-25)(App.023). Lastly the supplies needed to

grow and éell marijuana were scattered about the apartment and
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~ the manﬁer the marijuana was packaged is typical of selling
marijuana. (Minv. 6f Tesﬁmbny)(AIib.oo5—do6). Therefore, there is
"sufﬁcient evidence in the record to show Defendant Kern had the |
intent to p_rombte or facilitate the ménufaéturing of rhari’jﬁana.

| . L'astly, 'Grant did an overt act to accomplish the cohspiracy |
'aﬁd he was not assilst\in'é-the law enforcément or a law enforcement
officer himself: Grant grew, dried, and processed marijuan’a in.t‘he'
residenée. (Miﬁ. of Testimony)(App.005-oo6). He.clair_ned
respohsibility for th_e “grow” and thaf it was Qngoing for the past 5
’ montiis. (Min. Qf ’i‘esfimony)(App. 005). The apartmént was
~ littered with the Supplies that éré conirrionly kept in possession of
drug dealers, includihg individual baggies Qf mar_ijuana and |
offensive weapons. (Min. of Testimony)(App.oos)-do6; This
.c_onstitutes an overt act to manufacture and éell_marijuaha. Grant
- is not a known law e'nforcem'ent officer, lnor is he assiSting a law |
enfbfcement ofﬁcer; (Min. of TeStimony)(App.004-od7). -Therefore,
- sﬁfﬁcient evidence exists for the District Couft to correctly find |

Defendant Kern guilty of Count I and IL.
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B. The District Court Had Sufficient Evidence to
Find Defendant Kern Guilty of Count III,
Possession of Marijuana With Intent to Deliver,
in Violation of Iowa Code Section
124.401(1)(d)(2011).

Under Iowa Code, it is a crime “for any person to . . . possess
with the intent to . . . deliver, a controlled substance. § 124.401
(2011). The offense of possession with intent to deliver consists of
two elements: knowingly possessing marijuana, and the intent to
deliver it.” State v. Carter, 696 N.W. 2d. 31, 38 (Iowa 2005).
Possession can be either actual or constructive. State v. Bash, 670
N.W.2d 135, 138 (Iowa 2003); State v. Maghee, 573 N.W.2d 1, 10
(Iowa 1997).

Constructive possession exists when the accused “maintain[s]
or share[s] exclusive dominion and control over the place where the
drugs were found.” State v. Webb, 648 N.W.2d 72, 76 (Iowa 2002).
Constructive possession i_s broken down into three elements: “(1)
the accused exercised dominion and control . . . over the

contraband, (2) the accused had knowledge of the contraband’s

presence, and (3) the accused had knowledge that the material was
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a narcotic.” State v. R_eeves,‘209 N;W.2d 18 (Iowa-1973)-._This may
be Shbwn when “contraba;ld is found in a place which is
immediately and exclusiyely accessible to the accused and subject
to his/ her dominion and contfol, or to the joint ‘dominion- and
control of the accused and another.” Id. -
Defendant Ke‘rn.h-ad immediate and exclusive accessibility to
_the mafijuana.- She lived in the residence for four years. There wefe
copious amounts of marijuana found in the living room and the
bedroom where Defendant Kern had access and spent most of hefl
| time while gt home. (Min. of Testimony)(Aplp.005). She knew the
marijuana was loéatéd on the dresser and end table in théir'
bedr'odrh, becaﬁsg l'it- was in piain sight. (Min. of
Téstimony)(App.oos). She also kﬁew there-was marijuang in fhe
'front room, because Grant smoked marijuana for 20 years and
smoked in front of Ashlie Kern - Defendant Kern’s daughter. (Supp.
- Tr.p.11Ln. 16-25)(App.023). Also, there were several more jars of
marijuana in the dresser readily accessible fo Defendant Kern.

(Min. of Testimony)(App.005). Thus, defendant Kern had
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knowledge of the marijuana and had the ability to maintain control
over the narcotic, equating to constructive possessioh of the
marijuana in the residence. |

The second part focuses on Defendant Kern’s infent to deliver.
Inferences based on circumstantial evidence ére allowed to show
intent to delivér, so “the quantity and packaging of a controlled
substance may be indiéative of an intent to deliver.” State v. Boyd,
224 N.W.2d 609, 612 (Iowa 1974) ‘disapproved on other grounds
by State v. Seager, 341 N.w.2d 420 (Iowa 1997); State v. See, 532
N.W.2d 166,169 ( Iowa 1995) (citing State v. Luter, 346 N.W.2d
802, 810 (Iowa 1984)).

The law enforcement officers found 18,602.50 grams of
marijuana, 18 individual plastic baggies of marijuana in the drying
room, a digital scale, grinder with residué, drug notes, along with a |
9 mm handgun, and sawed off shotgun in-the residence. (Min. of
Testimony)(App.006-007). These circumstances are indicative of

Defendant Kern’s intent to deliver. The record contains sufficient

_43_



ev1dence to support the DlStI‘lCt Court S ﬂndmg of Defendant Kern’s
gu11t of possession of a controlled substance w1th intent to dehver
C. Sufficient ev1dence exlsted for the District Court
to Find Defendant Kern Guilty of Failure to Affix
-a Tax Stamp, in Violation of Iowa Code Section
453B 12 (2011). : -
Fa1lure to possess a tax stamp has three essentlal elements
(1). Defendant K_ern was a dealer ofa taxable substance,; (2) Kern
-~ did not»nay the State excise.tax imposed' on dealers and obtain
's_tamps, labels, or other official indicia of nayment; (3) Kern
knouringly and intentionally possessed the taxable substance
_ Mthout afﬁXing the appropriate stamps, labels, or other ofﬁcial |
~ indicia of payment. State v. Maghee, 573 N.W.2d 1,9 (lot/va 1'9977); |
" Towa Code § 453B.12 (2011) | o
Under the Iowa code, a “dealer ‘means any person who .
' possesses, manufactures, or produces in this state" any of the
following: Forty—two and one-half grams or more of processed |
| mar‘ijuana or of a sub'stance 'consisting of or containing marijuana,

or one or more unprocessed marijuana plants.” § 453B.1 (2011).
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As discussed in subsection II(A) and II(B), there is sufficient
evidence for the district court to find Defendant Kern guil_ty of
conspiracy to manufacture and possess with intent to deliver. Since
18,602.50 grams of marijuana was processed at the residencé, and
Defendant Kern had constructive péssession, she falls within the
category of a dealer under § 453B.1 of the Iowa Code. When
Detective Chance procéssed the marijuana, there was no tax stamp
on the substance, and therefore Kern knowingly and intentionally
possessed a taxable substance without obtaining the proper tax
~ stamps for the substance.

CONCLUSION

For all the reason stated above, the State respectfully
requests that this Court affirm thé convictionrand sentence of
Christine Ann Kern. |

CONDITIONAL NOTICE OF ORAL ARGUMENT
If the Court grants oral argument to Kern, the State requests

to be heard in oral argument.
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